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1. The question is whether shortly after the amendment of one of 
the Rules of the Federal Rules of Civil Procedure (Rule 25 (a) ), it is 
proper to bar a litigant from further prosecution of his action by his 
counsel’s failure to comply with the amended rule. 


2. The question is whether it is proper to deny relief from a final 
judgment against a party where his counsel has erred in complying with 
a rule which error results in a final judgment. 
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I. The Trial Court Erred in Dismissing Plaintiff David Graham's 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This was an action for personal injuries brought by the Plaintiffs 
in the District Court. A Motion to Enlarge Time To Substitute an Ad- 
ministratrix for the deceased Plaintiff, David Graham, as well as the 
Motion to Substitute were denied. The Defendant's Motion to Dismiss 
the Complaint of the Plaintiff, David Graham, was granted by the Dis- 


trict Court. From these orders the Plaintiffs appeal to this Court pur- 
suant to the provisions of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This was a personal injury action begun by the Plaintiffs, David 
Graham and Alberta Graham, husband and wife, against the Defendants, 
the Pennsylvania Railroad Company and the Washington Terminal Com- 
pany for personal injuries sustained by the male Plaintiff, David 


Graham, on January 16, 1959, when he slipped on ice which had accumu- 
lated on the steps of the train operated by the Pennsylvania Railroad 
when he alighted at the Union Station, operated by the Washington Ter- 
minal Company. The Complaint (J.A. 4) was filed on December 9, 1959. 
The Defendants filed their Answers (J.A. 6, 7) to the Complaint on De- 
cember 30, 1959. In 1959, 1960, 1961 and 1962, Interrogatories were 
issued by both parties and a series of depositions were taken (J.A. 2, 3). 
After completion of discovery the cause was finally certified to the 
ready calendar in April, 1962, when Defendant's opposition to the Plain- 
tiff's certificate of readiness filed in February, 1962, was withdrawn. 
The Plaintiff had been represented by counsel in Philadelphia, and also 
local counsel. In July, 1962, the Plaintiff's local counsel withdrew and 
present local counsel was substituted. The cause was finally set for 
Pre-Trial proceedings on July 23, 1963. At this time local counsel was 
advised by Philadelphia counsel for the Plaintiffs that David Graham had 
passed away on May 17, 1963. On July 24, 1963, a formal Suggestion of 
Death (J.A. 9) was filed with the District Court relative to the male 
plaintiff, David Graham, by Plaintiff's local counsel. On February 3, 
1964, a Motion for Substitution of Susie Ann Graham as Administratrix 
for the deceased Plaintiff, David Graham, was filed (J.A. 9), citing 

Rule 25 and Rule 6 of the Federal Rules of Civil Procedure. On Febru- 
ary 7, 1964, Defendants filed a Motion to Dismiss the Complaint of 


David Graham and also an Opposition to the Plaintiff's Motion for Sub- 
stitution (J.A. 10). On February 13, 1964, the Plaintiff filed an Opposi- 
tion to the Defendant's Motion to Dismiss and a Motion to Enlarge 
Time under Rule 6, Federal Rules of Civil Procedure (J.A. 12). The 
matter then came on for a hearing on the Motion's calendar of the 
District Court which on March 17, 1964, made the following Order: 
"Motion of Susie Ann Graham for Substitution Denied"; ''Motion of 
Defendants to dismiss as to Plaintiff David Graham granted"; and 
"Motion of Plaintiffs for enlargement of time for substitution of par- 
ties denied." (J.A. 14). An Order to this effect was signed by the 
District Court on March 20, 1964 (J.A. 14). On April 17, 1964, a No- 
tice of Appeal from these final Orders was filed by the Plaintiffs 

(J.A. 15). 


STATEMENT OF POINTS ON APPEAL 


1. The trial court erred in dismissing Plaintiff David Graham's 


action and in failing to allow an enlargement of time within which to 
make a substitution of parties. 


2. The trial court erred in failing to relieve the Plaintiff from a 
final judgment under Federal Rule 60 (b) (6). 


SUMMARY OF ARGUMENT 


The trial court erred when it would not allow the Plaintiff to sub- 
stitute an Administratrix for the deceased male plaintiff. Counsel for 
the Plaintiff had erred under the Amended Rules in the time allowed 
for a substitution of parties. The person injured by this action was de- 
ceased and could not be therefore diligent as to his own cause. The 
Federal Rules of Civil Procedure, despite setting forth a time limita- 
tion for the substitution of parties, also provide for a safety-valve 


when the time limit for substitution is violated. This provision of the 
rules the District Court should have utilized in the interest of justice. 


ARGUMENT 


The Trial Court Erred in Dismissing Plaintiff David 
Graham's Action and in Failing To Allow an Enlarge- 
ment of Time Within Which To Make a Substitution of 
Parties. 


The Amended Rules of the Federal Rules of Civil Procedure with 
which we are concerned were adopted by the Supreme Court on Janu- 
ary 21, 1963, and transmitted to Congress to take effect on July 1, 
1963. They were to govern all proceedings in actions brought after 
they were effective and also all further proceedings in actions already 
pending, except to the extent that in the opinion of the court their appli- 
cation in a particular action pending when the amendments took effect 
would not be feasible and would work injustice, in which event the for- 
mer procedure would apply (Rule 86, F.R.C.P.). 


Rule 6(b) provides as follows: 


'(b) Enlargement. When by these rules or by 
a notice given thereunder or by order of court an act 
is required or allowed to be done at or within a speci- 
fied time, the court for cause shown may at any time 
in its discretion (1) with or without motion or notice 
order the period enlarged if request therefor is made 
before the expiration of the period originally prescribed 
or as extended by a previous order or (2) upon motion 
made after the expiration of the specified period per- 
mit the act to be done where the failure to act was the 
result of excusable neglect; but it may not extend the 
time for taking any action under Rules 50(b), 52 (b), 
59 (b), (d) and (e), 60(b) and 73 (a) and (g), except to 


the extent and under the conditions stated in them.” 
(Emphasis supplied.) 


The Advisory Committee's note to the amended rule was as follows: 


"Subdivision (b). The prohibition against extend- 
ing the time for taking action under Rule 25 (Substitu- 
tion of parties) is eliminated. The only limitation of 
time provided for in amended Rule 25 is the 90-day 
period following a suggestion upon the record of the 
death of a party within which to make a motion to sub- 
stitute the proper parties for the deceased party. See 
Rule 25 (a) (1), as amended, and the Advisory Commit- 
tee’s Note thereto. It is intended that the court shall 
have discretion to enlarge that period.” 31 F.R.D. 633. 


Rule 25 F.R.C.P. was amended as follows: 
(a) Death. 


(1) If a party dies and the claim is not thereby ex- 
tinguished, the court may order substitution of the proper 
parties. The motion for substitution may be made by any 
party or by the successors or representatives of the de- 
ceased party and, together with the notice of hearing, 
shall be served on the parties as provided in Rule 5 and 
upon persons not parties in the manner provided in Rule 
4 for the service of a summons, and may be served in 
any judicial district. Unless the motion for substitution 
is made not later than 90 days after the death is suggest- 
ed upon the record by service of a statement of the fact 
of the death as provided herein for the service of the mo- 
tion, the action shall be dismissed as to the deceased 
party." 


The Advisory Committee's note in part to rule 25 as amended was 
as follows: 


"Present Rule 25 (a) (1), together with present Rule 
6(b), results in an inflexible requirement that an action 
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be dismissed as to a deceased party if substitution is 
not carried out within a fixed period measured from the 
time of death. The hardships and inequities of this un- 
yielding requirement plainly appear from the cases... 
(citing cases) 


"The amended rule establishes a time limit for the 
motion to substitute based not upon the time of death, 
but rather upon the time information of the death is pro- 
vided by means of a suggestion of death upon the record, 
i.e. service of a statement of fact of the death. . . The 
motion may not be made later than 90 days after the 
service of the statement unless the period is extended 
pursuant to Rule 6(b), as amended. See the Advisory 
Committee's Note to amended Rule 6(b). See also the 
new Official Form 30. 


"A motion to substitute may be made by any party 
or by the representative of the deceased party without 
awaiting the suggestion of death. Indeed, the motion will 
usually be so made. If a party or the representative of 
the deceased party desires to limit the time within which 
another may make a motion, he may do so by suggesting 
the death upon the record.” 31 F.R.D. 638, 639 


Under the new rule there is no time limit for filing the suggestion 
of death, but once filed it limits to ninety days (and such further time 
as the court may grant under Rule 6(b)) the time within which the mo- 
tion for substitution may be filed. But the suggestion of death is not a 
prerequisite to the Motion to Substitute. See: Moore's Federal Prac- 
tice Civil Rules and Official Forms as amended, 1963 with comments, 
p. 763. 


This Court has in the past saved a litigant's right when his coun- 
sel failed to comply with a time limit set out by rules of the Court. 
Burke v. Canfield, et al., 72 App. D.C. 127, 111 F.2d 526 (1940). Al- 
though not finding "excusable neglect,” this Court has said in a case 


involving a failure to file a record within the time allowed under Rule 
73 (g) of the F.R.C.P.: 


"Shortly after the adoption of the new Rules we 
did grant relief in a somewhat similar case, on the 
ground that the Rules were new and that it was un- 
likely counsel had sufficiently acquainted themselves 
with their terms, but we were careful on that occasion 
to advise the Bar that we intended thereafter to exer- 
cise sparingly our discretion to save an appeal prose- 
cuted in disregard of the Rules."” Maghan v. Young, 
etal., 80 U.S. App. D.C. 395, 154 F.2d 13 (1946), 


The Supreme Court has had occasion recently to:comment upon the 
technicalities of the Rules: 


"It is too late in the day and entirely contrary to 
the spirit of the Federal Rules of Civil Procedure for 
decisions on the merits to be avoided on the basis of 
such mere technicalities. 'The Federal Rules reject 
the approach that pleading is a game of skill in which 
one misstep by counsel may be decisive to the outcome 
and accept the principle that the purpose of pleading is 
to facilitate a proper decision on the merits.’ Conley 
v. Gibson, 355 U.S. 41, 48, 2 L.ed. 80, 86, 78 S Ct 99. 
The rules themselves provide that they are to be con- 
strued 'to secure the just, speedy, and inexpensive 
determination of every action.’ Rule 1." Foman v. 
Davis, 371 U.S. 178, 9 Led 2d 222, 225, 226, 83S 
Ct 227 (1962). 


This Court has held that the fact that an attorney, has other matters 
in his office which require his attention does not constitute excuse for 
neglect of attention to any one matter. Citizens’ Protective League 
Inc., et al. v. Clarke, 85 U.S. App. D.C. 282, 178 F.2d 703 (1949). 

But it has also held that sending papers to the wrong court is excusable 
neglect. U.S. ex rel. Robinson v. Bar Ass'n of the District of Columbia, 
89 U.S. App. D.C. 185, 190 F.2d 664 (1951). 
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It is respectfully submitted that counsel here was not neglectful 
of his clients' rights, having filed the suggestion of death, but was un- 
aware of the recent Rule change wherein the two year period allowed for 
substitution had been shortened to 90 days. The inherent delay of our 
own District Court's pressure of business has prevented this cause from 
coming to trial during the Plaintiff's lifetime. Counsel's error subse- 
quent to his death should not prevent a disposition of the matter on the 
merits. 


Ul. The Trial Court Erred in Failing To Relieve the Plaintiff 
From a Final Judgment Under Federal Rule 60 (b) (6) 


The amended Rule 25(a)(1) appears to be self-executing in that 
upon the expiration of ninety (90) days after a suggestion of death the 
action "shall be dismissed.” 


Rule 60(b) of the Federal Rules of Civil Procedure was promul- 
gated to protect a party from a final judgment which had not reached 
the merits or had reached the merits in an unconscionable fashion, 

i.e. fraud, mistake, neglect. It is also for the protection of parties 
litigant when the sins of one’s counsel should not be borne by the client. 
This is graphically illustrated in the case of In re Cremida's Estate, 
14 F.R.D. 15, 17 (D.C. Alaska, 1953), wherein it was alleged in seeking 
relief from a final judgment that counsel was so drunk as to be incapa- 
ble of properly presenting his case: 

"Relief from judgments, orders, or other proceedings 

rests in the sound discretion of the court and that dis- 

cretion should ordinarily incline towards granting rather 

than denying, relief. This is especially true if no inter- 


vening rights have attached in reliance upon the judgment 
and no actual injustice will ensue.” 


In Barber v. Tuberville, 94 U.S. App. D.C. 335, 218 F.2d 34 (1954) 


an attorney's neglect had prejudiced the rights of his client. In that 
case, an attorney's failure to answer one of two cases given him by his 
client to defend resulted in a default judgment in the sum of $10,000.00 
being entered against her. This Court said: 


"That the defendant personally was not negligent 
in the protection of her interests seems clear from the 
facts recited. In situations such as are here disclosed, 
the courts have been reluctant to attribute to the parties 
the errors of their legal representatives." p. 337 


In this term of Court the case of L. P. Steuart, Inc. v. Matthews, _ US. 
App. D.C. , __ F.2d__ (January 16, 1964) upheld the District Court in 
permitting a litigant the right to prosecute his action: which had been 
dismissed over two years before when his counsel had been beset with 
personal problems. Although no excusable neglect was found, Rule 

60 (b) (6) was utilized by the District Court to relieve: the party from a 
final judgment. It cannot be said that the deceased Plaintiff in this 
case, David Graham, was any the less diligent in the protection of his 
own rights. He had died. This most recent pronouncement of this 
Court is surely in keeping with the words of Justice Black: 


"Moreover, to say that the sins or faults of de- 
linquencies of a lawyer must always be visited upon 
his client so as to impose tremendous financial penal- 
ties upon him, as here, is to ignore the practicalities 
and realities of the lawyer-client relationship. 12 Law- 
yers everywhere in this country are granted licenses 
presumably because of their skill, their integrity, their 
learning in the law and their dependability. : While 
there may be some clients sophisticated enough in the 
affairs of the world to be able to select the ‘good from 
the bad among this mass of lawyers throughout the coun- 
try, this unfortunately cannot always be the'case. The 
average individual called upon, perhaps for the first 
time in his life, to select a lawyer to try a lawsuit may 


happen to choose the best lawyer or he may happen to 
choose one of the worst. He has a right to rely at least 
to some extent upon the fact that a lawyer has a license. 
From this he is also entitled to believe that the lawyer 
has the ability to look out for his case and that he should 
leave the lawyer free from constraint in doing so. Sure- 
ly it cannot be said that there was a duty resting upon 
Link, a layman plaintiff, to try to supervise the daily 
professional services of the lawyer he had chosen to 
represent him. How could he know, even assuming 

that it is true, that his lawyer was a careless man or 
that he would have an adverse effect upon the trial 
judge by failing to appear when ordered? How could 

he know or why should he be presumed to know that 

it was his duty to see that the many steps a lawyer 
needs to take to bring his case to trial had been taken 
by his lawyer? Why should a client be awakened to his 
lawyer's incapacity for the first time by a sudden bru- 
tal pronouncement of the court: "Your lawyer has 
failed to perform his duty in prosecuting your case and 
we are therefore throwing you out of court on your 


heels'? So far as this record shows, the plaintiff never 
received one iota of information of any kind, character 
or type that should have put him on notice as an ordinary 
layman that his lawyer was not doing his duty. 13 


Any general rule that clients must always suffer for 
the mistakes of their lawyers simply ignores all these 
problems. If a general rule is to be adopted, I think it 
would be far better in the interest of the administration 
of justice, and far more realistic in the light of what the 
relationship between a lawyer and his client actually is, 
to adopt the rule that no client is ever to be penalized, 
as this plaintiff has been, because of the conduct of 
his lawyer unless notice is given to the client himself 
that such threat hangs over his head. Such a rule 
would do nothing more than incorporate basic consti- 
tutional requirements of fairness into the administra- 
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tion of justice in this country." Link v. Wabash Rail- 
road Co., 370 U.S. 626, 646-648, 82 S Ct 1386, 8 Led 
2d 734 (1962 dissenting opinion). 

In Klapprott v. United States, 335 U.S. 601, 614, 615, 69 S Ct 384, 
93 L ed 266 (1949), the Supreme Court had said: 

"Furthermore 60(b) strongly indicates on its face 
that courts no longer are to be hemmed in by the un- 
certain boundaries of these and other common law 
remedial tools. In simple English, the language of 
the 'other reason' clause, for all reasons except the 
five particularly specified, vests power in courts ade- 
quate to enable them to vacate judgments whenever 
such action is appropriate to accomplish justice." 

It is respectfully submitted that the estate of the deceased Plain- 
tiff, David Graham, should not be prejudiced by the dismissal of his 
cause. The Defendant can in no way suffer prejudice to its rights by 
allowing this matter to reach a final conclusion upon its merits. In- 
deed, the female Plaintiff's action is still pending. 


CONCLUSION 


It is respectfully submitted that the District Court erred in dismis- 
sing the action of the Plaintiff, David Graham, and in disallowing the 
substitution of his Administratrix. No prejudice could result to the De- 
fendants andthe action should proceed on its merits. The Judgment of 
the District Court should be reversed. 

Respectfully submitted, 


EARL H. DAVIS: 
MELVIN HIRSHMAN 


504 Federal Bar Building 
1815 - H Street, N.W. 
Washington, D.C. 20006 


Attorneys for Appellants 
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Relevant Docket Entries 
Complaint for Personal Injuries, filed December 9, 1959 


Answer of Defendant Pennsylvania Railroad Co., filed December 
30, 1959 


Answer of Defendant Washington Terminal Company, filed December 
30, 1959 


Suggestion of Death of Male Plaintiff in Above Action, filed July 
24, 1963 


Motion for Substitution, filed February 3, 1964 
Opposition of Defendants to Motion for Substitution, filed February 


Motion To Dismiss, filed February 7, 1964 


Points and Authorities in Support of Defendants' Motion To Dis- 
miss, filed February 7, 1964 


Opposition to Motion To Dismiss and Motion To Enlarge Time, 
filed February 13, 1964 


Order, filed March 20, 1964 
Notice of Appeal, filed April 17, 1964 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID GRAHAM 
and 
ALBERTA GRAHAM 


Route 2, Box 30 A 
Laurel Hill, North Carolina 


Plaintiffs, 


v. Civil Action No. 3474-59 


PENNSYLVANIA RAILROAD CO. 
a corporation 


1435 G Street, N.W. 
Washington, D. C. 


and 


WASHINGTON TERMINAL COMPANY 
a corporation 


Union Station 
Washington, D. C. 


Defendants. 


—— OOOO eres erereerem~” 


RELEVANT DOCKET ENTRIES | 


Proceedings 


Complaint, appearance, Jury Demand, filed. 
Summons of complaint issued (both served 12-10-59) 
Answer of deft #: to complaint; filed. 

Answer of deft #2 to complaint filed. 

Interrogatories of deft #1 to pltffs filed. 


Interrogatories of deft #2 to pltffs filed. 


Proceedings 


Interrogatories by pltff to deft #1 filed. 

Interrogatories by pltff to deft #2 filed. 

Answer of pltffs to interrogatories of deft #2 filed. 

Answer of pltffs to interrogatories of deft #1 filed. 

Answers of deft #1 to interrogatories of pltff filed. 

Answers of deft #2 to interrogatories of pltff filed. 

Motion of deft #2 for security of costs; P&A filed 

Notice of pltffs to take deposition of Robert E. Racoosin filed 


Consent order for security for costs; $100.00 bond and $50.00 
cash within 20 days. Hart, J 


Undertaking of pltff for security for costs in sum of $100.00 with 
United States Fidelity & Guaranty Co. approved. Filed 


Notice of deft #2 to take depositions of pltffs filed. 
Notice by deft to take deposition of pltffs filed. 
Called, Pretrial Examiner 

Certificate of Readiness filed. 

Deposition of pltffs 5-18-60 filed. 


Notice by deft #2 of taking deposition of Custodian of Records 
of New York State Insurance Fund filed. 


Deposition of State Insurance Fund 12-6-60 by deft #2 filed. 


Order striking case from ready calendar McLaughlin, J 


Motion of defts for production of documents, Exhibit "A"; P&A; 
filed. 


Consent order granting defts’ motion for production of documents 
Matthews, J. 


Proceedings 


Notice by defts to take deposition of Malcolm L. McRae and Mrs. 
Kay H. Lea. 


First notice under Rule 13. 
Motion of pltffs to stay rule 13; P&A; filed. 


Consent order staying proceedings under Rule 13 to and includ- 
ing November 1, 1961. Keech, J. 


Depositions of Malcolm L. McRae & Kay H. Lea published and 
filed. 


Certificate of Readiness by pltffs filed. 

Notice by deft #1 to take deposition of pltffs filed. 
Opposition of defts to certificate of readiness; Exhibit; filed. 
Deposition of Dr. Ernst Gundelfinger filed. 

Deposition of Dr. Armand L. Greenhall filed, 

Deposition of Arthur Krida filed. , 

Deposition of David I. Arbuse filed. 


Withdrawal of defts opposition to ready calendar per attorney 
filed. 


Withdrawal of appearance of William B. Jones as counsel for 
defts (Fiat). Hart, J. 


Appearance of Davis & Mendelsohn, attys for pltffs & withdraw 
appearance of Hyman Smollar filed. 


Order striking case from ready calendar. Curran, J. 
Suggestion of death of David Graham filed. 


Motion of plaintiffs for substitution of party, P&A, filed. 


Proceedings 
Motion of defendants to dismiss; P&4A; filed. 


Opposition of defendants to motion for substitution filed. 


Opposition of plaintiffs to motion to dismiss; and motion of 
plaintiff to enlarge time, P&A, filed. 


Motion for substitution as plaintiff, motion to dismiss and mo- 
tion for enlargement of time for substitution of parties, 
each argued and submitted (Rep: Dawn T. Copeland). Keech, 
J. 


Order denying motion of Susie Ann Graham for substitution deny- 
ing motion of plaintiffs for enlargement of time and dismissing 
complaint of David Graham with costs. Keech, J 


Notice of appeal of plaintiffs from order of 3-20-64. Copy 
mailed to Thomas A. Flannery c/o Hamilton & Hamilton, 
filed. 


[Filed December 9, 1959] 
COMPLAINT FOR PERSONAL INJURIES 


1. The amount in controversy in this case exceeds Three Thousand 
($3,000.00) dollars and jurisdiction is granted to this Court by Section 
301, Title 11, District of Columbia Code, 1951 Edition. 

2. The plaintiffs, David Graham and Alberta Graham, are husband 
and wife, citizens of the United States and residents of the state of North 
Carolina. 

3. The defendant, Pennsylvania Railroad Co., a corporation, was at 
the time of the occurrence hereinafter described doing business as a com- 
mon carrier for hire in the District of Columbia. The defendant, Wash- 
ington Terminal Company, a corporation, was at the same time operating 
a terminal in the District of Columbia known as Union Station. 

4, Onor about January 16, 1959 the plaintiff was a passenger for hire 
on a coach car owned and operated by the defendant Pennsylvania Railroad 
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Company from Buffalo, New York to Washington, D.'C. On the date afore- 
said in the District of Columbia the plaintiff was caused to fall when 
alighting from the coach car because of the negligence of the defendants 
in permitting the steps of the coach car and the surrounding premises to 
become and remain dangerously icy or wet and otherwise unsafe for pas- 
sengers. The defendants were also negligent in failing to warn plaintiff, 
David Graham, of the dangerous condition of the steps and premises of 
the defendants. 

5. As a direct result of the negligence of the defendants the plaintiff, 
David Graham, was injured both temporarily and permanently suffering 
injuries to the spine and nervous system and other injuries which have 
permanently disabled him. The plaintiff, Alberta Graham, suffered the 
loss of services and consortium of her husband. Claim is also made by 
plaintiff, David Graham, for medical and hospital expenses, past, present 
and future. 

WHEREFORE, plaintiffs demandjudgment as follows: 

(1) For David Graham, the sum of One Hundred Thousand ($100,000.00) 
Dollars. 3 

(2) For Alberta Graham, the sum of Twenty-five Thousand ($25,000.00) 
Dollars. 

(3) The costs of this action. 


Scott, Lamensdorf, Ketcham & Smollar 
Attorneys for the Plaintiffs 

517 Wyatt Building 

Washington 5, D. C. 


By /s/ Hyman Smollar 


Plaintiffs demand a trial by jury. 


/s/ Hyman Smollar 


[Filed December 30, 1959] 
ANSWER OF DEFENDANT PENNSYLVANIA RAILROAD CO, 


Comes now defendant the Pennsylvania Railroad Co. and in answer 
to the complaint filed in the above-entitled action states: 


First Defense 
The complaint fails to state a claim against this defendant upon which 
relief can be granted. 


Second Defense 

This defendant for its second defense answers the numbered para- 
graphs of the complaint as follows: 

1. This defendant admits that the amount in controversy in this 
case exceeds $3,000.00, but denies all of the remaining allegations con- 
tained in paragraph 1. 

2. This defendant is without knowledge and information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 2. 

3. This defendant admits that at the time of the alleged occurrence 
hereinafter described it was doing business as a common carrier for 
hire in the District of Columbia. The remaining allegations contained 
in paragraph 3 do not pertain to this defendant and it is, therefore, not re- 
quired to answer them. 

4. This defendant is without knowledge and information sufficient to 
form a belief as to the truth of the allegations contained in the first sen- 
tence of paragraph 4. The defendant denies all of the remaining allega- 
tions contained in paragraph 4. 

5. This defendant denies all of the allegations contained in the first 
sentence of paragraph 5. This defendant is without knowledge and infor- 
mation sufficient to form a belief as to the truth of the remaining allega- 
tions contained in paragraph 5. 

This defendant denies that the plaintiffs are entitled to judgment in 
the amounts claimed or any part thereof. 


Third and Affirmative Defense 
This defendant for its third and affirmative defense alleges that the 
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injuries and damages, if any, suffered by the plaintiffs were the result of 
plaintiff David Graham's contributory negligence. 
Fourth and Affirmative Defense 

This defendant for its fourth and affirmative defense alleges that 
the injuries and damages, if any, suffered by the plaintiffs were the re- 
sult of plaintiff David Graham's assumption of the risks. 

WHEREFORE, the premises considered this defendant prays that the 
complaint be dismissed with costs. 


HAMILTON AND HAMILTON 


By /s/ Roman J. Gerber 
/s/ Wm. B. Jones by R.J.G. 


Attorneys for Defendant 
Pennsylvania Railroad Co. 
916 Union Trust Building 
Washington 5, D. C. 


[Certificate of Service] 


[Filed December 30, 1959] 


ANSWER OF DEFENDANT WASHINGTON TERMINAL COMPANY 


Comes now defendant the Washington Terminal Company and in 
answer to the complaint filed in the above-entitled action states: 


First Defense 
The complaint fails to state a claim against this defendant upon 
which relief can be granted. 


Second Defense 
This defendant for its second defense answers the numbered para- 
graphs of the complaint as follows: 
1. This defendant admits that the amount in controversy in this case 
exceeds $3,000.00, but denies all of the remaining allegations contained 
in paragraph 1. 
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2. This defendant is without knowledge and information sufficient 
to form a belief as to the truth of the allegations contained in paragraph 
2. 

3. This defendant admits that at the time of the alleged occurrence 
hereinafter described it was a corporation operating a terminal in the 
District of Columbia known as Union Station. The remaining allegations 
of paragraph 3 do not pertain to this defendant and, therefore, it is not 
required to answer them. 

4. This defendant is without knowledge and information sufficient 
to form a belief as to the truth of the allegations contained in the first 
sentence of paragraph 4. The defendant denies all of the remaining al- 
legations contained in paragraph 4. 

5. This defendant denies all of the allegations contained in the first 
sentence of paragraph 5. This defendant is without knowledge and infor- 
mation sufficient to form a belief as to the truth of the remaining allega- 
tions contained in paragraph 5. 

This defendant denies that the plaintiffs are entitled to judgment in 
the amounts claimed or any part thereof. 


Third and Affirmative Defense 
This defendant for its third and affirmative defense alleges that the 
injuries and damages, if any, suffered by the plaintiffs were the result 
of plaintiff David Graham's contributory negligence. 


Fourth and Affirmative Defense 

This defendant for its fourth and affirmative defense alleges that the 
injuries and damages, if any, suffered by the plaintiffs were the result 
of plaintiff David Graham's assumption of the risks. 

WHEREFORE, the premises considered this defendant prays that 
the complaint be dismissed with costs. 

HAMILTON AND HAMILTON 
By /s/ Roman J. Gerber 


/s/ Wm. B. Jones by R.J.G. 
Attorneys for Defendant 
* * 


[Certificate of Service] 


[Filed July 24, 1963] 
SUGGESTION OF DEATH OF MALE PLAINTIFF IN ABOVE ACTION 
EE EE ee Nee AN 


Comes now Earl] H. Davis, Esq., of counsel for the plaintiffs in the 
above captioned action, and suggests to the Court that he has just been 
informed that the male plaintiff herein, David Graham; died in North 
Carolina, on or about May 17, 1963; and by reason of which fact, counsel 
moves the Court to abate the above action until a personal representative 
for said deceased plaintiff can be substituted herein. 


DAVIS & MENDELSOHN 


By /s/ Earl H. Davis 
Earl H. Davis, 
Of counsel for Plaintiffs, 
504 Federal Bar Building, 
1815 H Street, N.W. 
Washington 6, D. C. 


[Certificate of Service] 


[Filed February 3, 1964] 
MOTION FOR SUBSTITUTION 


SUSIE ANN GRAHAM, moves the Court for an Order substituting her, 
in her capacity as Administratrix of the Estate of David Graham, Plain- 
tiff herein, and now deceased, as Plaintiff in this action, without prejudice 
to the proceedings already had in this action. The said Administratrix 
had duly qualified herself in the State of North Carolina and that this is 
an action for personal injuries and the claim has not been extinguished 
by the death of the Plaintiff David Graham. : 


DAVIS & MENDELSOHN 
By: /s/ Earl H. Davis, Esq. 
Attorneys for the Plaintiffs 
eK 


[Certificate of Service] 
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POINTS AND AUTHORITIES 


1. Rule 25, F.R.C.P. 
2. Rule 6, F.R.C.P. 


[Filed February 7, 1964] 
OPPOSITION OF DEFENDANTS 
TO MOTION FOR SUBSTITUTION 
The defendants The Pennsylvania Railroad Company and The Wash- 
ington Terminal Company by their counsel, Hamilton and Hamilton, here- 
by oppose the Motion of Susie Ann Graham for substitution, and as grounds 
therefor respectfully direct the Court's attention to the Points and Author- 
ities in support of the defendants’ Motion to Dismiss filed this date. 
HAMILTON AND HAMILTON 


By /s/ Thomas A. Flannery 


/s/ Stephen A. Trimble 
Attorneys for Defendants 
The Pennsylvania Railroad Company 
and The Washington Terminal Com- 


pany 
916 Union Trust Building 
Washington 5, D. C. 


[Certificate of Service] 


[Filed February 7, 1964] 
MOTION TO DISMISS 


Come now the defendants The Pennsylvania Railroad Company and 
The Washington Terminal Company by their attorneys, Hamilton and 
Hamilton, and hereby move the Court for an order dismissing the com- 
plaint of plaintiff David Graham filed in the above-entitled case, and as 
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grounds therefor respectfully direct the Court's attention to the attached 
memorandum of Points and Authorities. 


HAMILTON AND HAMILTON 
By /s/ Thomas A. Flannery 


/s/ Stephen A. Trimble 
Attorneys for Defendants 
The Pennsylvania Railroad Company 
and The Washington Terminal Company 
916 Union Trust Building 
Washington 5, D. C. 


[Certificate of Service] 


[Filed February 7, 1964] 


POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANTS' MOTION 
TO DISMISS 


Rule 25(a)(1) of the Federal Rules of Civil Procedure provides as 
follows: 


"If a party dies and the claim is not thereby extin- 
guished, the court may order substitution of the proper 
parties. The motion for substitution may be made by 
any party or by the successors or representatives of the 
deceased party and, together with the notice of hearing, 
shall be served on the parties as provided in Rule 5 and 
upon persons not parties in the manner provided in Rule 
4 for the service of a summons, and may be served in any 
judicial district. Unless the motion for substitution is 
made not later than 90 days after the death is suggested 
upon the record by service of a statement of the fact of 
the death as provided herein for the service of the motion, 


the action shall be dismissed as to the deceased party.” 
(Emphasis supplied) 
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As shown by the file in this case, the suggestion of death of the male 
plaintiff David Graham was filed in this case by his attorney and served 
upon the defendants on the 24th day of July, 1963. As is further shown by 
the file in this case, no motion for substitution of parties was made with- 
in ninety days of the aforesaid suggestion of death. The motion for sub- 
stitution was not served until February 3, 1964, in excess of two hundred 
days after the filing of the suggestion of death. 

It is, therefore, submitted that since the motion for substitution was 
not made within ninety days after the death of the male plaintiff was sug- 
gested upon the record, the action should be dismissed as to the deceased 
party pursuant to Rule 25(a) of the Federal Rules of Civil Procedure (supra). 

HAMILTON AND HAMILTON 


By /s/ Thomas A. Flannery 


/s/ Stephen A. Trimble 


Attorneys for Defendants 

The Pennsylvania Railroad Company 
and The Washington Terminal Company 
916 Union Trust Building 

Washington 5, D. C. 


[Filed February 13, 1964] 


OPPOSITION TO MOTION TO DISMISS AND 
MOTION TO ENLARGE TIME 


Comes now the plaintiffs, by and through counsel, and oppose the 
Motion of the defendants to dismiss the above captioned cause, and plain- 
tiffs move this Court for an enlargement of the specified time under 
F.R.C.P. 25, and for reason therefore refers the Court to the Points and 
Authorities attached hereto. 

DAVIS & MENDELSOHN 


By: /s/ Earl H. Davis 
[Certificate of Service] Attorney for Plaintiffs 
KK 
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POINTS AND AUTHORITIES 


1. Rule 6(b) of the F.R.C.P. provides that where a time limit has 
been set by the Federal Rules, upon Motion made after the expiration of 
the specified period the Court may in its discretion permit the act to be 
done where the failure to act was the result of excusable neglect. 

2. The present Rule 25 was amended in early 1963, and counsel 
frankly was unaware of the change due to his rules service not being up 
to date. The Courts have given some leeway to counsel when rules are 
new (see, Sieb’s Hatcheries v. Lindley, 13 F.R.D. 113, 121 (1952)). In 
Foman v. Davis, 371 U.S. 178, 9 L.ed. 2d 222, 225 (1962), the Court stated: 

"It is too late in the day and entirely contrary to the 
spirit of the Federal Rules of Civil Procedure for decisions 
on the merits to be avoided on the basis of such mere tech- 
nicalities. "The Federal Rules reject the approach that 
pleading is a game of skill in which one misstep by coun- 
sel may be decisive to the out-come and accept the prin- 
ciple that the purpose of pleading is to facilitate a proper 
decision on the merits’ .... The Rules themselves provide 
that they are to be construed 'to secure a just, speedy, 
and inexpensive determination of every action’". 

The spirit expressed in the Foman decision was recently affirmed 
by our own Court of Appeals in No. 17504, L. P. Steuart, Inc. v. Matthews, 
decided January 16, 1964. 

3. Counsel came into this matter at a very late stage, and subsequent 
to counsel in Philadelphia, and other counsel here. Numerous depositions 
have been taken. When we received notice for the pre-trial of this matter 
on July 12, 1963, we had to write to counsel in Philadelphia to obtain much 
of the file. It was only at that time that we were informed of the death of 
the male plaintiff, and at that time filed a suggestion of death. It was not 
until July 30, 1963, that counsel learned who had been appointed the per- 
sonal representative of the decedent. Since July 30, 1963, counsel has 
been engaged in the preparation of seven appellate cases in the U.S. Court 
of Appeals, and D. C. Appeals, in addition to preparation for trial of an 
extensive Federal Tort Claims Act case, and other cases. 
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It is respectfully submitted that while there has been neglect, the 
same is excusable, and that the client should not be penalized by the 
harsh penalty of denying to him his one day in Court. 

4. It may further be pointed out that Rule 25(a)(i) appears to be 
self-executing in that upon the expiration of ninety (90) days after a sug- 
gestion of death the action "shall be dismissed." If that be so, under 
Rule 60(6)(b) this Court has the power to relieve a party from a final 
judgment for a reason which would justify such relief. Our client should 
not be prejudiced in this case. 


[Filed March 20, 1964] 


ORDER 


Upon consideration of the motion of Susie Ann Graham for substitu- 
tion in place of the male plaintiff in the above-entitled action, and upon 
consideration of the motion of the plaintiffs for enlargement of time for 
substitution, and upon further consideration of the motion of the defend- 
ants to dismiss the complaint of the plaintiff David Graham, and upon 
further consideration of the oppositions of the respective parties to said 
motions and of the arguments of counsel in open court, and it appearing 
to the Court that the motion of Susie Ann Graham for substitution should 
be denied and that the motion of the plaintiffs for enlargement of time 
should be denied and it further appearing that the motion of the defendants 
to dismiss should be granted, it is by the Court this 20th day of March, 
1964, 

ORDERED that the motion of Susie Ann Graham for substitution be 
and the same is hereby denied, and it is further 

ORDERED that the motion of the plaintiffs for enlargement of time 
be and the same is hereby denied, and it is further 

ORDERED that the motion of the defendants Pennsylvania Railroad 
Company and The Washington Terminal Company to dismiss the complaint 


15 
of the plaintiff David Graham be and the same is hereby granted; and it 
is 
FURTHER ORDERED that the complaint of the plaintiff David Graham 
be and the same is hereby dismissed, with costs. 


/s/ R. B. Keech | 
Judge 


[Certificate of Service] 


[Filed April 17, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 17th day of April, 1964, that ALBERTA 
GRAHAM, and SUSIE ANN GRAHAM hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 20th day of March, 1964 in favor of The Pennsylvania 
Railroad & The Washington Terminal Co., Defendants, against the 
said Alberta Graham and Susie Ann Graham, in 

(1) Denying the motion of Susie Ann Graham for substitution as 

party plaintiff for the deceased plaintiff, David Graham, 
(2) Denying the motion of plaintiffs for enlargement of time, and 
(3) Granting the motion of defendants to dismiss the complaint. 


/s/ Earl H. Davis 


Attorney for Plaintiffs, 
504 Federal Bar Building, 
1815 H Street, N.W. 
Washington 6, D. C. 


COUNSEL TO BE SERVED: 


Thomas A. Flannery, Esq. 
c/o Hamilton & Hamilton, 
Attorneys for Defendants, 
916 Union Trust Building, 
Washington 5, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the Appellees, the questions presented 
are as follows: 


1. The question is whether the lower court properly dis- 
missed a civil action as to a deceased plaintiff and denied 
the motion of his Administratrix for substitution when 
neither a motion for substitution pursuant to Rule 25(a) 
F R.Civ.P. nor a motion for extension of time pursuant to 
Rule 6(b) F.R.Civ.P. was filed within 90 days after the 
suggestion of death of said deceased plaintiff upon the 


record. 


2. The question is whether relief is available under Rule 
60(b) F.R.Civ.P. where there has been no final judgment 
entered in a civil action. 


Question Presented. 
Jurisdictional Statement 
Rules Involved 


Summary of Argument 


I. The ruling of the Court below was in accordance 
with the express provisions of Rule 25(a), 
F.R.Civ.P. 


II. The appellant failed to make the required show- 
ing of ‘excusable neglect’’ so as to invoke the 
provisions of Rule 6(b) F.R.Civ.P 


III. The appellant’s argument regarding Rule 60(b) 
F.R.Civ.P. is not well taken 
A. Rule 60(b) was not applicable to the pro- 
ceedings herein 
B. Assuming that Rule 60(b) was applicable, 
the appellant failed to make a showing of 


‘excusable neglect”’ so as to avail herself 
of that Rule 


Conclusion 


Rules Appendix 
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IN THE 


United States Court of Appeals 


For tue Disrricr or CotumsBia Crecuir 
No. 18,637 


Susie ANN GraHam, Appellant, 
v. 
THe PENNSYLVANIA RaILRoAD CoMPANY 


and 


Ture Wasuixcton TerminaL Company, Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


The appellees Pennsylvania Railroad Company and The 
Washington Terminal Company agree that this Court has 
jurisdiction to consider the appeal of appellant Susie A. 
Graham pursuant to 28 U.S.C. § 1291. 


The appeal of Alberta Graham is no longer before the 
Court, the same having been dismissed by the Order of 
this Court dated July 29, 1964. 
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RULES INVOLVED 
(See Rules Appendix) 


SUMMARY OF ARGUMENT 


The appellees submit that the rulings of the trial court 
denying the motions for substitution and to enlarge time, 
and granting the defendants’ (appellees’) motion to dis- 
miss the complaint of David Graham (a deceased plain- 
tiff) were correct, in that: 


(1) The rulings of the court below were pursuant to the 
express provisions of Rule 25(a), F.R.Civ.P., to the effect 
that if no substitution is made within 90 days after a sug- 
gestion of death of a party is filed, the action shall be dis- 
missed as to the deceased party; 


(2) That the appellant failed to make a showing of 
‘excusable neglect’? so to invoke the provisions of Rule 
6(b) (2), F-R.Civ.P.; and 


(3) The appellant’s argument regarding Rule 60(b), 
F.R.Civ.P., is not well taken, as Rule 60(b) was not applic- 
able to the proceedings below, and, assuming arguendo, that 
it was, appellant failed to make a showing of ‘‘excusable 
neglect’? so as to avail herself of that Rule. 


ARGUMENT 
TI 
THE RULING OF THE COURT BELOW WAS IN ACCORDANCE 


WITH THE EXPRESS PROVISIONS OF RULE 25(a), FEDERAL 
RULES OF CIVIL PROCEDURE 


Rule 25(a), F.R.Civ.P., provides in part as follows: 


(1) If a party dies and the claim is not thereby 
extinguished, the court may order substitution of the 
proper parties. ° ° * Unless the motion for sub- 
stitution is made not later than 90 days after the 
death is suggested upon the record by service of a 
statement of the fact of the death.... the action 
shall be dismissed as to the deceased party.” 
(Emphasis supplied) 
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The record in this case shows the following relevant 
chronology: 


July 24, 1963—suggestion of death of David Graham, 
who died May 17, 1963 (J.A. 9). 

July 30, 1963—counsel advised of the appointment of 
Susie Ann Graham as Administratrix (J.A. 13). 
February 3, 1964—motion of Administratrix Susie 
Ann Graham for substitution (J.A. 9). 

February 7, 1964—motion to dismiss and opposition 
to motion for substitution filed (J.A. 10). 

February 13, 1964—motion of plaintiffs to enlarge 
time and opposition to motion to dismiss filed (J.A. 12). 


From the above chronology, it is therefore apparent 
that the trial court, in denying the motion for substitution 
and granting the motion to dismiss, was following the 
express provisions of Rule 25(a), F.R.Civ.P. 


Appellant, however, asserts that the court below should 
have enlarged this ninety-day period pursuant to Rule 6 
(b), F.R.Civ.P., which provides in part as follows: 


‘¢(b) Enlargement. When by these rules .... an 
act is required or allowed to be done at or within a 
specified time, the court for cause shown may at any 
time in its discreation .... (2) upon motion made 
after the expiration of the specified time period permit 
the act to be done where the failure to act was the 
result of excusable neglect; but it may not extend 
the time for taking any action under Rules 50(b) ....”’ 


The appellees submit that the appellant’s contention is 
substantially the same as was advanced in the case of 
Anderson v. Yungkau, 329 U.S, 482 (1947). While it is 
true that Rule 6(b) has been modified several times since 
that decision, the result of the subsequent modifications 
has resulted in the language of Rules 25(a) and 6(b) 
being almost exactly the same as it was at the time of 
Anderson v. Yungkau, supra, i.e., Rule 6(b)(2) providing 
for a discretionary enlargement of time on the basis of 
‘Cexcusable neglect,’’ and Rule 25(a) providing for a man- 
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datory dismissal if no substitution is made within the 
prescribed period. (For comparison, see Rules Appendix.) 


Thus, the following language of Mr. Justice Douglas 
in the case of Anderson v. Yungkau, supra, (at page 485) 
is applicable here: 


‘© |, In contrast to the discretion of the court to 
order substitution within the two-year period is the 
provision of Rule 25(a) that if substitution is not made 
within that time the action ‘‘shall be dismissed’’ as 
to the deceased. The word ‘‘shall’’ is ordinarily 
“the language of command.’’ Escoe _v. Zerbst, 295 
U.S. 490, 493. And when the same Rule uses both 
“may”? and ‘‘shall,’’ the normal inference is that each 
is used in its usual sense—the one act being permis- 
sive, the other mandatory. See United States v. 
Thoman, 156 U.S. 353, 360. 


“Thus, as stated by the Circuit Court of Appeals, 
Rule 25(a) operates both as a statute of limitations 
upon revivor and as a mandate to the court to dismiss 
an action not revived within the two-year period. 
Rule 6(b) relates to acts required or allowed to be 
done by parties to an action and permits the court 
to afford relief to a party for his failure to act within 
the prescribed time limits. There would be more 
force in petitioner’s argument if Rule 25(a) had, 
without more, set a two-year period within which 
substitution might be made. But Rule 25(a) does not 
stop there. It directs the court to dismiss the action 
if substitution has not been made within that time. 
That is action required of the court, not of a party. 
And Rule 6(b) should not be construed to override an 
express direction of action to be taken by the court.”’ 


Appellant, however, resorts to the Advisory Committee’s 
Note following Rule 6(b) in an attempt to show that the 
time limit in Rule 25(a) can be enlarged. However, Rule 
25(a) is manifestly clear and unambiguous in its terms, and 
hence, there is no need to refer to such Note. As was 
stated by the Supreme Court in the case of Ex Parte 
Collett, 337 U.S. 55, 61 (1949) : 
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«© |, Petitioner’s chief argument proceeds not 
from one side or the other of the literal boundaries 
of § 1404(a), but from its legislative history. The 
short answer is that there is no need to refer to the 
legislative history where the statutory language is 
clear....’’ (Emphasis supplied) 


This rule of construction barring resort to legislative 
history was amplified by this court in the case of Elm 
City Broadcasting Corp. v. United States, 98 U.S. App. 
D.C. 314, 319, 235 F. 2d 811, 816 (1956) wherein it was 
stated : 


«6 © © Tt is elementary in the law of statutory con- 
struction that, absent ambiguity or an absurd or un- 
reasonable result, the literal language of a statute 
controls and resort to legislative history is not only 
unnecessary but improper. * * °”’ 


This rule was again applied by this court in the case 
of Montgomery Charter Service v. Washington Metropoli- 
tan Area Transit Commission, — U.S.App.D.C. —, 325 F. 
2d 230 (1963). 


Furthermore, even should it be deemed proper to con- 
sider the Advisory Committees’s Notes as suggested by 
appellant, the appellees respectfully direct the court’s atten- 
tion to the Note following the 1963 amendment to Rule 
95(a), 31 F.R.D. 638, wherein it is said: 


“The amended rule establishes a time limit for the 
motion to substitute based not upon the time of the 
death, but rather upon the time information of the 
death is provided by means of a suggestion of death 
upon the record. ... Cf. Ill. Ann. Stat., ¢.110, § 54(2) 
(Smith-Hurd 1956). The motion may not be made 
later than 90 days after the service of the statement 
unless the period is extended pursuant to Rule 6(b), 
as amended....’’ (Emphasis supplied) 


Thus, the Note is clear that the motion for substitution 
may not be made without having secured an extension of 
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time pursuant to Rule 6(b). In the instant case, this 
was not done. Instead, the motion for substitution was 
filed on February 3, 1964 (J.A. 9) without having first 
secured a Rule 6(b) extension, and was thus improperly 
before the court. 


The Advisory Committee’s Note following Rule 25(a) 
goes on further to state: 


«... Ifa party or the representative of the deceased 
party desires to limit the time within which another 
may make the motion, he may do so by suggesting the 
death upon the record.’’ 


By voluntarily filing the suggestion of death on the 
record (J.A. 9), the time for substitution thereby became 
limited to the ninety-day period prescribed by the Rule. 
The time limit thus placed was a product of appellant’s 
own making, and she should not be allowed to complain of 
the same. Furthermore, the long period of time between 
the suggestion of death and the motion for substitution 
was not the result of an inability to have a personal re- 
presentative appointed, or some other valid or compelling 
reason, but was merely the result of neglect. 


Finally, the analogy drawn by the Advisory Committee 
to the Illinois Annotated Statutes, ¢.110, Section 54(2) 
(Smith-Hurd 1956) is most interesting. That section of 
the Illinois statute provides as follows: 


“<(2) Death. If a party dies and the action is one 
which survives, the proper party or parties may be 
substituted by order of court upon motion. If a 
motion to substitute is not filed within 90 days after 
the death is suggested upon the record, the action may 
be dismissed as to the deceased party.’’ (Emphasis 
supplied) 


Thus, the Illinois statute provides for a permissive 
dismissal if the motion for substitution is not made with- 
in the prescribed period. However, the Advisory Com- 
mittee, in formulating the 1963 amendment to Rule 25(a), 
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chose to depart from the language of the Illinois statute 
and instead couched Federal Rule 25(a) with language 
providing for a mandatory dismissal if the motion for 
substitution was not timely filed. 


This mandatory language, together with that part of 
the Advisory Committee’s Note following Rule 25(a) which 
states: ‘‘The motion may not be made later than 90 days 
after service of the statement unless the period is extended 
pursuant to Rule 6(b) . - . .’’, would clearly indicate 
that the Advisory Committee was considering only ex- 
tensions of time pursuant to Rule 6(b)(1) (motion made 
before the expiration of such time limit) and not extensions 
of time pursuant to Rule 6(b) (2). 


To accept appellant’s contention that Rule 6(b) allows 
substitution under the facts of this case would render 
totally meaningless that part of Rule 25(a) which directs 
that ‘«.... the action shall be dismissed as to the deceased 
party,’’ and would, of necessity, require a construction of 
the mandatory word ‘‘shall’? as meaning a permissive 
‘“may.’? 


Thus, the appellees submit that the court below, in 
denying the motions for substitution and for enlargement 
of time, and granting the motion to dismiss, did exactly 
what the applicable Rule prescribed, and appellants have 
made no showing that such orders require reversal. 


pee 


THE APPELLANT FAILED TO MAKE THE REQUIRED SHOWING 
OF “EXCUSABLE NEGLECT’ SO AS TO INVOKE THE PRO- 
VISIONS OF RULE 6(b), FEDERAL RULES OF CIVIL PRO- 
CEDURE 


Assuming for the sake of argument that the trial court 
has the power under Rule 6(b) (2), F.R.Civ.P., to enlarge 
the ninety-day time limit prescribed in Rule 25(a), the 
appellees submit that the appellant failed to make the re- 
quired showing of ‘excusable neglect’? so as to avail her- 
self of the provisions of Rule 6(b)(2). 
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Counsel for appellant, in papers filed in the court below, 
suggested that there had been neglect (J.A. 14). The 
primary question then, is whether the reasons advanced 
for such neglect are sufficient to excuse the same. 


Looking to the reasons advanced in the court below 
(J.A. 18, 14) in support of her motion for enlargement 
of time under Rule 6(b), we find two grounds: First, 
that counsel was unaware of the amendment to Rule 25(a) ; 
and second, that counsel was engaged in other work. 


As to the assertion that appellant’s counsel was un- 
aware of the amendments to Rule 25(a) due to his rule 
service not being up-to-date, the appellees assert that this 
appeal to the trial court’s discretion must fail. 


In the case of Ohliger v. United States, 308 F. 2d 667 
(2nd Cir., 1962) it was said: 


ss . Counsel justifies his conduct by pleading 
ignorance of the Court’s rules of procedure. Surely 
this is not the sort of ‘‘excusable neglect’’ contem- 
plated by Federal Rule 60(b), 28 U. Bs C.A. as ground 
for vacating an adverse judgment ....”’ 


In the case of State v. Newman, 36 N.J.S. 506, 116 A. 
2d 585, 587 (N.J. Super. A.D., 1955), the court said: 


‘‘Even if this did not bar the defendants, there is no 
‘‘clear showing of a good cause”’ nor is there a show- 
ing that the failure to act within time ‘‘was the result 
of excusable neglect.’’ It is not an excusable neglect 
to be unfamiliar with, or to ignore a rule of court.’’ 


Furthermore, as shown by the record, counsel both in 
Philadelphia and local counsel were connected with this 
case at the time of David Graham’s death. It is hard to 
imagine that Philadelphia counsel was likewise unfamiliar 
with the 1963 amendment to Rule 25(a), and we may 
assume that he was not so unenlightened, since no showing 
was made to the court below concerning Philadelphia 
counsel’s ignorance of such amendment. 
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Rule 25(a) was amended January 21, 1963, to take 
effect on July 1, 1963 (See 374 U.S. 861 and U.S. Code An- 
notated, Rule 6(b), Federal Rules of Civil Procedure, as 
amended). The 1963 amendments to Rule 25(a) and other 
rules were the result of the Judicial Conference, and ‘‘a pre- 
liminary draft of [the] proposed amendments with explana- 
tory notes, prepared by the Advisory Committee on Civil 
Rules, was widely distributed to the bench, bar, and law 
schools in October 1961....’’ (See 31 F.R.D. 623). Sub- 
sequent to the order of the Supreme Court adopting the 
amendments on January 21, 1963 (See 31 U.S.L. Week 3235 
and 374 U.S. 865), the 1963 amendments were published in 
virtually every leading reference book in the field of civil 
procedure (See 31 F.R.D. 625; 6 F.R.Serv. 2d xxvii; Barron 
& Holtzoff Federal Practice and Procedure; United States 
Code Annotated; and Moore’s Federal Practice), as well 
as the official Supreme Court Reports (See 374 U.S. 875, 
et seq.), and the Federal Reporter, Second Series (See 
Advance Sheets, 310 F. 2d [No. 4], published February, 
1963). 


The appellees would also invite the court’s attention 
to the fact that over seven months elapsed from the effec- 
tive date of the amendments (and over one year from the 
date of their adoption) and the date when the motion for 
substitution was made in February 1964. 


Appellant places reliance on the case of Burke v. Can- 
field, 72 App.D.C. 127, 111 F. 2d 526 (1940), as authority 
for this court’s saving a litigant’s rights when counsel 
failed to comply with a time limit. However, Burke v. 
Canfield involved Rule 73(a), which stated that non-com- 
pliance did not affect the validity of the appeal, but was 
grounds only for such remedy as specified, or for such 
action that the court deemed appropriate. However, in 
the instant case, Rule 25(a) states that the action is to 
be dismissed for non-compliance. Hence, the Burke case 
is not applicable. 
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Most importantly, putting aside the 1963 amendment to 
Rule 25(a), no reason whatsoever was given to the trial 
court explaining why the administratrix, having been ap- 
pointed on or before July 30, 1963, waited until February 
3, 1964 to move for substitution. This dilatory action on 
the part of the administratrix was certainly not explained 
by her unfamiliarity with the 1963 amendments, and in 
no way could be used as a basis to appeal to the trial court’s 
discretion. 


As to the assertion that appellant’s counsel was other- 
wise engaged with other cases, this court has held on 
several occasions that the fact that appellant’s neglect 
was due to counsel being professionally engaged in attend- 
ing to other matters does not constitute excuse for such 
neglect. See Magham v. Young, 80 U.S.App.D.C. 395, 154 
F.2d 13 (1946), and Citizens Protective League v. Clark, 
85 U.S.App.D.C. 282, 178 F.2d 703 (1949). 


The appellees therefore submit that appellant Susie 
Ann Graham failed to make any showing of ‘‘excusable 
neglect”’ so as to avail herself of the provisions of Rule 
6(b) F.R.Civ.P. 


qr 


THE APPELLANT'S ARGUMENT REGARDING RULE 60(b), 
F.RCIV.P., IS NOT WELL TAKEN 


(A) Rule 60(b) Was Not Applicable to the Proceedings Herein 


Appellant asserts that Rule 25(a) appears to be self- 
executing and thus the trial court had power to entertain a 
motion pursuant to Rule 60(b) F.R.Civ.P. 


Rule 60(b) provides a basis for relief for a party or 
his legal representative, ‘‘ .... from a final judgment, 
order or proceeding .... ’’ (Emphasis supplied) 


It is apparent that at the time appellant first suggested 
relief pursuant to Rule 60(b) on February 13, 1964 (See 
J.A. 12-14), there was no final judgment from which relief 
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could be afforded, as the docket entries (J.A. 1-4) show 
no entry by the clerk of such a final judgment. Rule 58 
F.R.Civ.P. provides in part that: “*.... A judgment 
is effective only when so set forth and when entered 
{on the civil docket] as provided in Rule 79(a)....”? 


Hence, there having been no final judgment entered in 
the case, there was nothing from which the trial court 
could grant relief pursuant to Rule 60(b). 


(B) Assuming That Rule 60(b) Was Applicable, Appellant 
Failed to Make a Showing of “Excusable Neglect” So as to 
Avail Herself of This Rule 


For the reasons stated in the discussion under Section 
II, above, the appellees submit that even assuming 
arguendo that Rule 60(b) was available to the appellant 
below, she failed to make a showing of ‘‘excusable neglect”? 
so as to avail herself of that rule. 


Insofar as appellant being bound by the actions or in- 
actions of her attorney, the appellees submit that the 
following pronouncement of the Supreme Court in the 
case of Link v. Wabash Railroad Co., 370 U.S. 626, 633 
(1962), is controlling here: 


‘‘There is certainly no merit to the contention that 
dismissal of petitioner’s claim because of his counsel’s 
unexcused conduct imposes an unjust penalty on the 
client. Petitioner voluntarily chose this attorney as 
his representative in the action, and he cannot now 
avoid the consequences of the acts or omissions of 
this freely selected agent. Any other notion would 
be wholly inconsistent with our system of representa- 
tive litigation, in which each party is deemed bound 
by the acts of his lawyer-agent and is considered to 
have ‘‘notice of all facts, notice of which can be 
charged upon the attorney.’? Smith v. Ayer, 101 U.S. 
320, 326.” 


Appellant cites the dissenting opinion in the Link case 
as authority to the contrary, as well as the cases of In 


Re Cremida’s Estate, 14 F.R.D. 15 (D.C, Alas. 1953), 
Barber v. Turberville, 94 U.S.App.D.C. 335, 218 F. 2d 34 
(1954), and L. P. Steuart Inc. v. Matthews, — U.S.App. 
D.C. —, 329 F. 2d 234 (1964). However, each of these 
cases cited by appellant involved extreme situations and 
are clearly distinguishable here. In Re Cremida’s Estate, 
supra, involved a lawyer who was so drunk as to be 
incapable of properly presenting his case, and no other 
lawyers were available in that area of Alaska; the case 
of Barber v. Turberville, supra, involved two closely inter- 
related cases concerning the same subject matter and in 
which the Court expressly found a showing of excusable 
neglect, stating: ‘‘It was not unreasonable for the defend- 
ant to assume that settlement negotiations admittedly 
in progress in Turberville v. Turberville related to the in- 
stant case as well’; and the case of L. P. Stewart v. 
Matthews, supra, involved a lawyer who, beset with illness 
and death in his family, failed to take appropriate action 
although his client made numerous inquires concerning 
the status of his case. 


Appellant further states that David Graham cannot be 
found to be any the less diligent because he had died. 
The appellees submit, however, that the record shows 
that his personal representative, the appellant herein, was 
not diligent and the record is devoid of any affidavit by 
her making a showing to the contrary. 


The appellees therefore submit that the appellant was 
not entitled to relief under Rule 60(b), F.R.Civ.P., as it 
was not applicable below. and further, that appellant 
failed to make the required showing of “‘excusable neglect.”’ 
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CONCLUSION 


It is respectfully submitted by the appellees that the 
actions of the District Court were proper under the cir- 
cumstances of the case, and that such orders should be 
affirmed. 

Respectfully submitted, 


Tuomas A. FLANNERY 
SrepHen A. TRIMBLE 
Attorneys for Appellees 


Of Counsel: 


HamiLTon AND HaMILTON 
916 Union Trust Building 
Washington, D. C. 20005 


August 19, 1964 
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RULES APPENDIX 


The pertinent parts of the Federal Rules of Civil Pro- 
cedure are as follows: 


Rule 6(b) F.R.Civ.P. (at the time of the decision in An- 
derson v. Yungkau, 329 U.S. 482 (1947)): 


“When by these rules or by a notice given there- 
under or by order of court an act is required or al- 
lowed to be done at or within a specified time, the 
court for cause shown may, at any time in its disere- 
tion . . . (2) upon motion permit the act to be done 
after the expiration of the specified period where the 
failure to act was the result of excusable neglect; but 
it may not enlarge the period for taking any action 
under Rule 59, except as stated in subdivision (c) 
thereof, or the period for taking an appeal as provided 
by law.”’ 


Rule 6(b) F.R.Civ.P. (as of July 1, 1963) : 


‘¢When by these rules or by a notice given there- 


under or by order of court an act is required or al- 
lowed to be done at or within a specified time, the 
court for cause shown may at any time in its disere- 
tion (1) with or without motion or notice order the 
period enlarged if request therefor is made before the 
expiration of the period originally prescribed or as 
extended by a previous order or (2) upon motion made 
after the expiration of the specified period permit the 
act to be done where the failure to act was the result 
of excusable neglect; but it may not extend the time 
for taking any action under Rules 50(b), 52(b), 59(b), 
(d) and (e), 60(b), and 73(a) and (g), except to the 
extent and under the conditions stated in them.”’ 


Rule 25(a) F.R.Civ.P. (at the time of the decision in An- 
derson v. Yungkau, supra): 


“Tf a party dies and the claim is not thereby extin- 
guished, the court within 2 years after the death may 
order substitution of the proper parties. If substitu- 
tion is not so made, the action shall be dismissed as to 
the deceased party.’’ 
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Rule 25(a) F.R.Civ.P. (as of July 1, 1963) : 


“If a party dies and the claim is not thereby extin- 
guished, the court may order substitution of the proper 
parties. The motion for substitution may be made by 
any party or by the successors or representatives of 
the deceased party and, together with the notice of 
hearing, shall be served on the parties as provided in 
Rule 5 and upon persons not parties in the manner 
provided in Rule 4 for the service of a summons, and 
may be served in any judicial district. Unless the 
motion for substitution is made not later than 90 days 
after the death is suggested upon the record by service 
of a statement of the fact of the death as provided 
herein for the service of the motion, the action shall be 
dismissed as to the deceased party.’? 


Rule 58 F.R.Civ.P. (as of July 1, 1963) : 


“Subject to the provisions of Rule 54(b): (1) upon 
a general verdict of a jury, or upon a decision by the 
court that a party shall recover only a sum certain or 
costs or that all relief shall be denied, the clerk, unless 
the court otherwise orders, shall forthwith prepare, 
sign, and enter the judgment without awaiting any 
direction by the court; (2) upon a decision by the court 
granting other relief, or upon a special verdict or a 
general verdict accompanied by answers to interroga- 
tories, the court shall promptly approve the form of 
the judgment and the clerk shall thereupon enter it. 
Every judgment shall be set forth on a separate docu- 
ment. A judgment is effective only when so set forth 
and when entered as provided in Rule 79(a). Entry 
of the judgment shall not be delayed for the taxing of 
costs, Attorneys shall not submit forms of judgment 
except upon direction of the court, and these direc- 
tions shall not be given as a matter of course, 


Rule 60(b) F.R.Civ.P. (as of July 1, 1963): 


“On motion and upon such terms as are just, the 
court may relieve a party or his legal representative 
from a final judgment, order, or proceeding for the 
following reasons: (1) mistake, inadvertence, surprise, 
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or excusable neglect; (2) newly discovered evidence 
which by due diligence could not have been discovered 
in time to move for a new trial under Rule 59(b); 
(3) fraud (whether heretofore denominated intrinsic 
or extrinsic), misrepresentation, or other misconduct 
of an adverse party; (4) the judgment is void; (5) the 
judgment has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been 
reversed or otherwise vacated, or it is no longer equi- 
table that the judgment should have prospective appli- 
cation; or (6) any other reason justifying relief from 
the operation of the judgment. The motion shall be 
made within a reasonable time, and for reasons (1), 
(2), and (3) not more than one year after the judg- 
ment, order, or proceeding was entered or taken. A 
motion under this subdivision (b) does not affect the 
finality of a judgment or suspend its operation. This 
rule does not limit the power of a court to entertain 
an independent action to relieve a party from a judg- 
ment, order, or proceeding, or to grant relief to a de- 
fendant not actually personally notified as provided 
in Title 28, U.S.C. § 1655, or to set aside a judgment 
for fraud upon the court. Writs of coram nobis, coram 


vobis, audita querela, and bills of review and bills in 
the nature of a bill of review, are abolished, and the 
procedure for obtaining any relief from a judgment 
shall be by motion as prescribed in these rules or by 
an independent action.’ 


